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Summary by research questions

Background and purpose

The purpose of this research is to identify the economic and legal problems arising in Estonia from
insufficient regulation of cross-border movement of companies based on the views of practitioners. For the
purpose of this survey, cross-border movement is any cross-border merger that is not requlated by Directive
2005/56/EC (i.e. merger between companies other than public or private limited company), cross-border
division or cross-border transfer of the registered office, i.e. cross-border conversion. This research maps
the situation based on the cases related to Estonia and limits the cross-border movement of companies to
the countries of the European Union. The data for the research was collected from the following countries:
Estonia, Latvia, Lithuania, Germany, United Kingdom, Finland, Sweden, Denmark and Poland.

The existing legal situation is insufficient in that regardless of the European Court of Justice in many of its
judgements affirming the right of companies of the EU Member States to cross-border mobility pursuant to
TFEU articles 49 and 54, regardless of relevant rules existing in the EU or Member State laws (see above
all cases Sevicl, Cartesio?, Vale®), there is no regulation on cross-border movements at EU level that would
obligate the Member States to adopt relevant rules or that is directly applicable, other than on mergers in
the meaning of Directive 2005/56/EC (i.e. cross-border division, cross-border transfer of the registered
office and cross-border merger of companies outside the scope of Directive 2005/56/EC). The majority of
Member States have failed to adopt such regulations. Cross-border movement of companies is to a certain
extent possible through alternative methods, but the application of alternative methods is linked to
difficulties and problems described in this research.

There was a three-stage approach to the task. First, a questionnaire survey was carried out to look for cases
of companies who had considered cross-border movement and collect initial background data about them.
The reach of the questionnaire was wide. It was sent to business (employer) associations and confederations
representing business associations, Estonian embassies in the surveyed countries and their embassies in
Estonia, bilateral commerce chambers between Estonia and the surveyed countries or other similar
organisations, the Estonian Development Fund and Startup Estonia. In total, 392 invitations to participate
in the survey were sent out to representatives of these organisations. In addition, invitations were sent to
all lawyers registered with the Estonian Bar Association and to representatives of 219 foreign law offices
that, according to websites www.chambersandpartners.com and www.legal500.com, deal with mergers and
acquisitions (M&A).

After that interviews were carried out to clarify and complete the information gained from the survey, and
case descriptions were written. In order to identify and describe further cases, more interviews were carried
out with people recommended through the survey and with Estonian law offices. In total, 20 interviews
were conducted.

Case descriptions formed the basis of the legal analysis, which assessed whether the situations described
in the cases could be solved within the framework of the existing regulation and which problems could
only be solved by further regulation of cross-border movement. In addition to problems raised in case

! Judgement of the European Court of 13.12.2005, case no C-411/03.
2 Judgement of the European Court of 16.12.2008, case no C-210/06.
5 Judgement of the European Court of 12.7.2012, case no C-378/10.


http://www.chambersandpartners.com/
http://www.legal500.com/
http://eur-lex.europa.eu/legal-content/ET/TXT/?qid=1413731175114&uri=CELEX:62003CJ0411
http://eur-lex.europa.eu/legal-content/ET/TXT/?qid=1413730965071&uri=CELEX:62006CJ0210
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1405948375458&uri=CELEX:62010CA0378

descriptions, the analysis included legal issues discussed in legal literature and also issues discovered
during the legal analysis itself, and their possible solutions.

The following is the summary of outcomes from all the above stages and the conclusions drawn from these
outcomes by research questions.

The following questions were listed as terms of reference:

1. Respondents’ awareness of starting business activities in a foreign country:
a. How many companies have wanted or want to in the near future to commence business
activities in a foreign country and more specifically move across borders.
b. Have any preparations been made for cross-border movement? What kind of preparations
have been made?
What economic activities are companies involved in that want to move across borders?
What types of companies are interested in cross-border movement?
What form of cross-border movement are companies interested in using?
In what direction are companies interested in moving across the border (into or out of Estonia)?

S T

From which countries are companies interested in moving to Estonia and to which countries
Estonian companies want to move?
Why are companies interested in cross-border movement?

o N

Why have companies abandoned or failed to complete their movement?

Whether and how often the desired cross-border movement has been replaced and with what

methods?

10. What are the negative consequences of alternative methods compared with forms of cross-border
movement?

11. What is the cost of completely giving up on cross-border movement and alternative methods?

12. Whether and how much would introduction of a regulation solve or reduce the identified problems?

13. What would be the practical benefit of the created regulation to the Estonian companies, business

environment and the economy as a whole? Whether and how would the created regulation impact

the number of those wishing to move across borders?

Occurrences of cross-border movement of companies in practice (research
guestions 1b-6)

Cross-border movement of companies is defined fairly narrowly for the purposes of this research: cross-
border merger that is not in the scope of Directive 2005/56/EC, cross-border division and cross-border
transfer of the registered office (i.e. cross-border conversion). Despite the fact that this specific definition
of cross-border movement was explained to respondents in the questionnaire, the topic appeared complex
to many and resulted in a large number of cases submitted by respondents as cross-border movements of
companies being excluded at closer examination (at interviews) as not relevant to this analysis. The
respondents initially reported 62 past cases where a company had been interested in cross-border
movement and 22 cases of known future interest. All these cases involved Estonia either as the country of
origin or the host country*.

After the interviews were completed, details of the all cases clarified and some additional data gathered, 8
cases involving Estonia were identified where a company had a real intention to move across borders but,
since it was not an option, had to choose an alternative method or abandoned cross-border movement
altogether. Since we cannot say about the rest of the cases reported in the survey that they were cases of

4 There were also cases that did not involve Estonia as the country of origin or host country.



cross-border movement of companies in the meaning of this research, we will hereby concentrate only on
cross-border movement cases analysed in the interviews.

Case 1

Form of cross-border movement:
Economic activity:

Size of company:

Type of company:

Origin and host countries of movement:
Reason for starting business activities in a
foreign country:

Preparations made with the intent of
cross-border movement:

Progress of cross-border movement at the
time of the interview:

What alternative method was used?

Case 2

Form of cross-border movement:
Economic activity:

Size of company:

Type of company:

Origin and host countries of movement:
Reason for starting business activities in a
foreign country:

Preparations made with the intent of
cross-border movement:

Progress of cross-border movement at the
time of the interview:

What alternative method was used?

Case 3

Form of cross-border movement:
Economic activity:

Size of company:

Type of company:

Origin and host countries of movement:
Reason for starting business activities in a
foreign country:

Preparations made with the intent of
cross-border movement:

Progress of cross-border movement at the
time of the interview:

What alternative method was used?

Case 4
Form of cross-border movement:

Cross-border transfer of the registered office

Investments

0 - 10 employees

Ltd

UK -> Estonia

The owner wishes to transfer his business from the UK to Estonia and
to associate himself more permanently with Estonia. The owner has
Estonian e-residency

Consulted accountants and consultancies

Cross-border transfer of the registered office was abandoned because
it is not regulated and such movements are in practice executed
through cross-border mergers in the meaning of Directive 2005/56/EC.
The planned alternative method of merger in the meaning of Directive
2005/56/EC has been halted due to auditing and tax-related problems
and obscurities

None used

Cross-border transfer of the registered office

Timber work

0 - 10 employees

GmbH

Germany -> Estonia

The person operating through the company wished to move to Estonia
for family reasons and to “take the company along”

Ordered a legal analysis

Abandoned

None used as considered too costly

Cross-border transfer of the registered office

Information technology

0 - 10 employees

ou

Estonia -> Germany

The company was operating both on the Estonian and German markets
and wished to focus more on Germany

Ordered a legal analysis

Used an alternative method

A new company was established in the host country. In principle, this
was a case of company being split as the owners of Estonian origin did
not move together with the owners of German origin to the German
company but remained instead in Estonia to run business activities
only in Estonia

Cross-border transfer of the registered office



Economic activity:

Size of company:

Type of company:

Origin and host countries of movement:
Reason for starting business activities in a
foreign country:

Preparations made with the intent of
cross-border movement:

Progress of cross-border movement at the
time of the interview:

What alternative method was used?

Case 5

Form of cross-border movement:
Economic activity:

Size of company:

Type of company:

Origin and host countries of movement:
Reason for starting business activities in a
foreign country:

Preparations made with the intent of
cross-border movement:

Progress of cross-border movement at the
time of the interview:

What alternative method was used?

Case 6

Form of cross-border movement:
Economic activity:

Size of company:

Type of company:

Origin and host countries of movement:
Reason for starting business activities in a
foreign country:

Preparations made with the intent of
cross-border movement:

Progress of cross-border movement at the
time of the interview:
What alternative method was used?

Case 7

Form of cross-border movement:
Economic activity:

Size of company:

Type of company:

Origin and host countries of movement:

Property management and cleaning services

250+ employees

AB

Lithuania -> Estonia

Administrative reasons, corruption in the country of origin, tax reasons

Ordered a legal analysis
Used an alternative method

Cross-border merger in the meaning of Directive 2005/56/EC

Cross-border transfer of the registered office

Real estate development

0 - 10 employees

ou

Estonia-> Latvia

Business activities concentrated more into the host country

Initial legal analysis
Abandoned

None used

Cross-border transfer of the registered office

Software development

0 - 10 employees

ou

Estonia -> Germany

The parent company that owns intellectual property is based in Estonia
and the subsidiary that carries out business activities based on the
intellectual property is based in Germany. The idea was to transfer the
parent company from the Estonian register to German register as the
protection of intellectual property is poor in Estonia. In addition to the
above, the company’s clients are big financial companies who would
prefer to be in contractual relations with companies in the familiar
judicial area

Legal solution was prepared for transferring the registered office of
the company. Alternative methods were analysed first (cross-border
merger in the meaning of Directive 2005/56/EC- long, complicated
and costly; formation of a new company in Germany who would
acquire parts of the Estonian company or the IP - unclear tax
implications)

Currently ongoing (awaiting the approval of all the shareholders)

None used

Cross-border transfer of the registered office
Mediation of electronic goods

0 - 10 employees

Not known

Latvia -> Estonia



Reason for starting business activities in a
foreign country:

Preparations made with the intent of
cross-border movement:

Progress of cross-border movement at the
time of the interview:

What alternative method was used?

Case 8
Form of cross-border movement:
Economic activity:

Tax reasons
Initial legal analysis
Abandoned (as too costly)

None used

Cross-border transfer of the registered office
Asset management

Size of company: 0 - 10 employees
Type of company: ou

Origin and host countries of movement: Estonia-> Cyprus
Reason for starting business activitiesina = Tax reasons
foreign country:

Preparations made with the intent of
cross-border movement:

Progress of cross-border movement at the
time of the interview:

What alternative method was used?

Initial legal analysis
Abandoned (as too costly)

None used

In all eight cases, the respondents described the form of the desired cross-border movement as cross-border
transfer of the registered office. Cross-border division or cross-border merger outside the scope of Directive
2005/56/EC were never considered. The bulk of the cases (seven out of eight) involved companies with less
than 10 employees, only in one case there were more than 250 employees (Case 4).

Case descriptions did not reveal any dominating industries in terms of cross-border movement requirement,
eight cases fell into six different economic activities:

e investments / assets management (2);

e timber work;

e information technology / software development (2);
e property management and cleaning services;

e real estate development;

e mediation of electronic goods.

In those cross-border movement cases where Estonia was the country of origin, the legal form of companies
that wished to move across borders was always private limited company. In the cases where Estonia was
the host country, the legal form of companies that wished to move across borders were Gesellschaft mit
beschrdnkter Haftung (origin Germany), limited company (origin United Kingdom) or akciné bendrové (origin
Lithuania) (the first two forms are similar to Estonian private limited company, the latter to Estonian public
limited company). In one of the cases, the form of the company was unknown.

In terms of origin and host countries and the direction of movement, half the cases identified through the
survey involved Estonia as the country of origin and Germany (2 cases), Latvia or Cyprus as host countries.
In the opposite direction, i.e. from a foreign country into Estonia, there were also four cases originating
from the United Kingdom, Germany, Lithuania and Latvia.

This research cannot provide a basis for a quantitative assessment of frequency of cross-border movement
of companies and, thus, this collection of eight cases should not be considered as the quantitative
representation of frequency of this phenomenon. There are no doubt more cases where cross-border
movement would have been used if it was an option than this research has succeeded in identifying. From
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a qualitative point of view, it can be said that the need for cross-border movement until now has been
minor rather than major. We can also conclude that it is more often than not smaller companies that wish
to move across borders.

Reasons for wanting and for abandoning cross-border movement (research
guestions la, 7 and 8)

Survey respondents described the reasons for wanting and later abandoning cross-border movement. Since
the respondents might have lacked a comprehensive knowledge of regulations, it is important to analyse
whether their expressed views were legally competent.

Based on the analysed cases, the reasons behind cross-border movement cannot be separated from other
reasons for starting business activities abroad. The following reasons were named:

e company owner’s wish to associate himself with the host country, moving to the host country and
the resulting need to transfer the company’s activities to the host country (Cases 1, 2);

e company’s wish to shift business activities to the host country (Cases 3, 5, 6);

e tax and administrative reasons in the country of origin (Cases 4, 7, 8);

e Dbetter protection of intellectual property in the host country (Case 6).

None of the named reasons required the companies to use necessarily forms of cross-border movement
and could have been solved by other methods of commencing business activities.

The problems that companies tried to solve through cross-border movement or that rose as part of that
process were as follows:

e need to maintain legal continuity (cases described in the survey that were later not qualified as
cross-border movement cases, and Case 4);

e alternative methods are complicated and costly to apply (Cases 2, 3,4, 5, 7 and 8);

e audit-related problems (Case 1);

e tax consequences not easily forecastable (Cases 1 and 6);

e problems linked to the head office, business activities or registered office being in different
countries (Cases 3, 4, and 6);

e matters related to intellectual property (Case 6);

e register-related legal obstacles (Case 6).

By the time of the interview, all the cases had conducted at least an initial legal analysis of the feasibility
of cross-border movement (which in most cases concluded that cross-border transfer of the registered office
was not possible). In one of the cases a comprehensive legal solution had been prepared for the transfer
and the process is currently ongoing. It is unclear how it will conclude - one of the main obstacles to
completing the process, according to the interviewee who described the case, was that entering a register
abroad could not be the grounds for removing a company from the Estonian commercial register today.

The legal analysis carried out in this research concluded that the principal legal issue with cross-border
movement of companies is the lack of national laws in regards to cross-border transfer of the registered
office, cross-border division and merger of companies outside the scope of Directive 2005/56/EC. On the
other hand, the legal analysis also concluded that most of the results that were expected to be achieved
by cross-border movement (i.e. persons wanting to take their company with them when they move to
another country, transferring business activities and the focus to another country, wanting to exchange the
corrupt environment of the country of origin for a fairer business environment, wanting to move into a
more favourable tax environment) can be achieved by alternative methods. It also transpired that
alternative methods can create problems of varying degrees for companies.



Even if in the majority of the cases entrepreneurs would have been legally able to achieve their desired
outcome by using alternative methods, the interviewees thought them to be too complicated and very
costly. The research found that the lack of opportunity to transfer the registered office across borders is
mainly a problem for smaller entrepreneurs, who are more sensitive to cost. In our opinion, this outcome
matches the reality. Bigger companies, to whom the cost and effort that goes into alternative methods
would be more proportional, would highly probably be able to make required changes also by using the
existing regulation. Above all, bigger companies are able to invest in sufficiently qualified legal advisers,
who can develop a package of alternative measures to support a specific goal as well as successfully
implement it. In case of small entrepreneurs, bearing in mind their general volume of business, incurring
such costs would not be justifiable and probably in majority of cases not even feasible. As a result, small
companies tend to abandon the idea of cross-border movement, in many cases often too prematurely,
without ever pursuing alternative methods for expanding their business activities abroad.

The researchers concluded that the legal problems raised in the interviews and the survey are partly
adequate and relevant.

The actual main problem is that if a company wanted to perform a cross-border movement within the
currently existing law, it would, in principle, only be possible pursuant to Directive 2005/56/EC or through
the options available in the SE regulation. Thus, in essence, alternative methods require companies to: (1)
establish a new company compliant with Directive 2005/56/EC in the host country, then merge that
company with the company in the country of origin (if necessary and possible transforming it previously
into a company compliant with Directive 2005/56/EC) in the way that results in one host country company,
or (2) transform the existing company into an SE and in cases allowed by SE regulation change the
registered office of that SE according to Article 8 of the SE regulation. The use of these two measures,
however, is often significantly restricted in practice.

The authors of this research do not consider the following problems discussed earlier to be actual legal
problems that could only be solved by cross-border movement or that would impede the application of
alternative methods: audit-related problems, tax problems or problems related to intellectual property. In
case of a cross-border merger in the meaning of Directive 2005/56/EC, the law actually permits the use of
auditors from either the country of origin or from the host country and does not presume that the auditing
is completed by one auditor who knows the laws of both relevant countries. Taxation issues related to
cross-border movement are in practice adequately solved by tax lawyers. The transfer of an intellectual
property registration from one country to another does not require any company movement at all.

Alternative methods and their drawbacks (research questions 9-11)

As this research only looks at cases related to Estonia and the Estonian law does not regulate the forms of
cross-border movement under investigation, the cross-border movement in the meaning of this research is
not possible today. Commencement of business activities in a foreign country is only possible through
alternative methods. The following measures are available in the current law as possible alternative
methods:

e shareholders of the existing company establish a new company in the host country (with or without
terminating the company in the country of origin);

e the company wanting to move across borders creates a subsidiary in the host country;

e company in the scope of Directive 2005/56/EC (OU and AS in Estonia) performs a cross-border
merger with an existing company in the host country or with a company formed in the host country
for that purpose by the company’s shareholders or by the company itself;

e abranch or other such place of business is created in the host country;
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e the company wanting to transfer the registered office is transformed into an SE and registered in
the host country;

e the assets of the company in the country of origin or the company itself are transferred to an
existing company or a company to be formed in the host country.

Alternative methods were used for commencing business activities abroad only in two cases (Cases 3 and
4). In the rest of the cases the cross-border movement was abandoned altogether (Cases 1, 2, 5, 7, 8) or the
process of transfer of the registered office was ongoing at the time (Case 6). In one of the cases where the
activities were transferred across borders, the company used cross-border merger pursuant to Directive
2005/56/EC - merger took place with a new company (AS) that was created in the host country (Estonia)
(Case 4). In the other case, a new company was formed in the host country (Germany) and the company in
the country of origin also continued to exist (contrary to the initial plans) (Case 3).

Based on the interviews with lawyers, legal advisers today have a good knowledge of the alternative
methods to cross-border movement and they feel secure in advising the clients in these matters.

In the situations where cross-border movement was dropped for an alternative method it happened at the
early stages based on their legal advisers’ recommendations. These particular cases provide no grounds for
assessing possible negative consequences of the alternative methods applied in practice compared with
hypothetical cross-border movement. Neither is it possible to assess on the basis of these cases the cost
implication of giving up cross-border movement and alternative methods altogether. The companies that
made that decision based it generally on the fact that starting cross-border business activities would be
more expensive than abandoning the idea.

Using the merger pursuant to Directive 2005/56/EC as an alternative method is in practice restricted by the
fact that these mergers are only possible between certain types of companies, i.e. between public and
private limited companies (and also between cooperative societies in some Member States). Companies
outside the scope cannot use this solution. They have to use other alternative measures, primarily,
formation of a new company in the host country and liquidating the existing one in the country of origin.
This requires extra work in the form of terminating the company in the country of origin, which according
to law takes longer than six months as a rule and involves further costs.

As to converting into an SE as an alternative method, it is clear that using the SE route, which is a less
known company format, is beyond the reach of smaller companies (because of the subscribed capital
requirement for the SE and also relevant legal services can cost up to tens of thousands of euro) and is
somewhat alien as well as time consuming (2 - 4 months). Article 4 of the SE regulation states that the
subscribed capital of an SE should not be less than 120 000 euros. Another thing to bear in mind is that
Article 2 of the SE regulation sets a cross-border criteria for the establishment of an SE. The regulation
regarding SEs is complex also because it is spread across the SE regulation and the specific laws that each
of the EU Member States have adopted to implement this regulation, which all include the specific
characteristics of each Member State and which are additionally governed by national company laws to the
extent determined by each Member State. In addition, the rules for employee participation in SE
management are somewhat foreign in the Estonian context®. An additional restriction to be aware of is
from Article 66 of the SE regulation, stating that an SE cannot be transformed back into a public limited
company before two years after its registration or after the first two financial statements have been
approved. This means that once the SE route has been chosen the company has to remain in that form for
the prescribed period and resuming the initial form before the time is up is not an option. Another restriction

5 Council Directive 2001/86/EC.
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that applies to SEs is that their registered office and the head office have to locate in the same Member
State®, whereas for other forms of company it depends on the national law of the relevant Member State
and there are countries that do not require the registered office and the central administration to be in the
same place.

Other alternative methods available, besides the cross-border merger pursuant to Directive 2005/56/EC
and commencing business activities abroad by establishing an SE, also have their restrictions. If the
shareholders of a company that wants to move into another Member State form a new company, which
allows them to begin their business activities in the host country, the company in the country of origin will
continue to exist. If that company then becomes surplus to requirements, a liquidation will have to be
carried out. This would not be necessary in cross-border movement as the host country company would be
the legal successor or even identical (incl. responsible for all its liabilities) to the country of origin company,
and in those cases the liquidation of the country of origin company is not required as a rule. The
requirement to initiate liquidation proceedings means that there is a period determined by national laws
of each Member State (usually more than six months) during which the activities in the country of origin
cannot be wound up, plus significant costs are involved related to the liquidator’s fee, legal services,
communication with creditors and publication of notices. Depending on the Member State, carrying out a
liquidation procedure could also be tax-wise less beneficial than compared to a situation where a simpler
procedure of cross-border movement was possible. If liquidation proceedings are not initiated, as a rule,
sanctions will apply to the members of the company’s management body. When a new company is formed
in the host country and the original company in the country of origin is liquidated, the new company as a
rule is not the legal successor of the original company.

Forming a subsidiary in the host country allows to commence business activities in that country, but once
again, this alternative method does not provide a way for terminating the company in the country of origin
without liquidation proceedings or a further cross-border merger. Establishing a branch in the host country
means that the termination of the country of origin company is in principle excluded altogether since a
branch is not an independent legal subject and cannot exist independently from the company in the country
of origin. Even if the company in the country of origin transfers its assets or its subsidiary to the host country
company, it is impossible to terminate its activities in the country of origin without liquidation proceedings.

Cross-border division is not possible under the Estonian law as there is no relevant regulation on register
proceedings and even if, in theory, the rules of court proceedings applicable to register proceedings would
allow to invoke the provisions of national divisions based on analogy, there is no judicial practice to allow
such proceedings. No reasonable alternative method exists for cross-border division besides forming a new
company in the host country and then transferring the enterprise or other assets of the company in the
country of origin to the new company.

In the light of the problems raised it is understandable that in many cases when the cross-border movement
is put aside because the initial legal analysis concludes the impossibility within the current law, then the
whole idea of commencing business activities in another country is also abandoned. Thus, companies give
up both cross-border movement and the alternative methods. Mergers in the scope of Directive 2005/56/EC
involve some significant extra procedures, which would actually not be necessary if relevant national or
international regulation for cross-border movement existed. Such extra procedures are formation of a new
company in the host country or signing a merger agreement with the existing company, transfer of the
assets of the country of origin company being acquired to the acquiring company, determining the

6 The SE regulation, Art. 7.
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exchange ratio for shareholders’ shares, compiling merger reports for all the merging companies, etc.
Therefore, it can be concluded that cross-border merger in the meaning of Directive 2005/56/EC is a
measure that allows to achieve the end result comparable to cross-border transfer of the registered office,
but it is more time-consuming and costly compared to the procedures that would have had to be carried
out if cross-border transfer of the registered office was a possibility in law.

In the described cases where cross-border transfer of the registered office was not completed after the
results of the legal analysis, it would have still been possible to achieve the desired result within the current
law. The desired result in all the cases was for the company to transfer the registered office across borders,
i.e. to operate in the host country and be registered in its register. The alternative methods would have
achieved this result in all the cases. Above all, this could have been done by forming a new company in the
host country and/or by cross-border merger in the meaning of Directive 2005/56/EC. At the same time, the
research team has to agree with the interviewees that the costs involved with alternative methods would
have been higher (depending on the method from a few thousand to tens of thousands of euros) compared
to the option of transferring the registered office.

In summary, we have to conclude that the fact that the current law lacks regulation on cross-border
movement and that in principle it is only possible through the use of restricted alternative methods with
the above-described problems is not a satisfactory outcome.

In addition to what the interviewees said about the high cost of alternative methods, the application of
these methods is also linked to many complementary negative consequences: time-consuming; bigger
administrative burden; involves in some cases procedures that would not be required if the regulation
existed; in some cases have to retain the original company in the country of origin without a real need for
it; loss of legal continuity, incl. losing the chance to rely on previous experience in public procurements or
receiving various research and development grants; inadequate protection of employee and shareholders’
rights; risk damaging company’s reputation and credibility.

The need for regulation on cross-border movement and its benefits (research
questions 12 and 13)

There is a need for further regulation of cross-border movement. The Estonian legislator on its own cannot
solve the issue of providing cross-border movement by supplementing Estonian laws with provisions for
cross-border transfers of the registered office, cross-border divisions and cross-border mergers outside
Directive 2005/56/EC. Without the relevant regulation in other EU Member States the cross-border
movement of companies would remain an impossibility.

The majority of the survey respondents who expressed their opinion on this” and the interviewees reached
the same conclusion. Most of respondents and interviewees believed that regulating cross-border
movement at EU level would help to solve the problems that in their opinion obstructed the
commencement of business activities across borders. Those respondents and interviewees who had a view
felt that a regulation on cross-border transfer of the registered office should be created at EU level rather
than at national level. They also believed that the new regulation would help to keep the costs down and
promote cross-border mobility of companies.

The authors would, in principle, have to agree with these opinions. In the described legal situation, the
only effective solution to the problems would indeed be creation of a relevant regulation. The potential
new regulation would prescribe what procedures would have to be followed in the country of origin by the

7 About the same number could not comment on whether the regulations need improving.
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company wanting to transfer the registered office and the registrar to enable the movement and provide
adequate protection of interests for company’s creditors and shareholders, and what procedures would be
necessary in the host country to register the company. Maintaining status quo or using alternative measures
to changing the regulation - training for entrepreneurs, creation of consultancy systems, etc. - would not
solve the described problems.

Since cross-border transfer of the registered office can only work if the regulation enabling relevant
procedures exists both in the country of origin and the host country, it is clear that this regulation can be
effective only if it ensures that these provisions exist in the laws of all the EU Member States or
internationally even more widely. Thus, the best solution is regulation at EU level. Although putting in
place an EU regulation is extremely time- and resource-consuming, the research team believes that only
this kind of regulation can guarantee that the necessary national regulations are introduced by the
legislators of all EU Member States, and only if underlying principles for the regulation are agreed in
advance would these regulations by national legislators be compatible with each other.

This conclusion coincides with the results of the survey and the interviews where people believed that a
relevant new regulation would solve these problems at EU level. The following reasons were given in the
survey as free text answers to why common EU regulation would be required:

e increased attractiveness of the European Union as a whole as an area for company seats;

e creating an easier and more cost effective way for companies to move across borders and
simplifying cross-border business;

e the fact that the regulations of some countries (e.g. Luxembourg) offer better options for cross-
border movement damage the single market and provide a competitive advantage;

e putting in place a framework for regulating divisions would allow for clearer rules to be established
in this area, which would increase legal certainty.

Among the reasons against further regulations, the most common was the fear that easier cross-border
movement would result in exploitative abuse and that simpler regulation would make leaving Estonia
easier for companies and the Estonian economy would suffer as a result. The latter concern is realistically
unjustified as with the help of alternative methods companies can already start up in foreign countries,
although it is rare in practice. Bigger companies that start business activities abroad are probably less
concerned about the number and complexity of company law procedures and more about the practical
matters that need solving (i.e. complexity of the legal environment as a whole, finding employees in the
host country, guaranteed access to resources, etc.)

Exploitative abuse of the possibility to transfer the registered office across borders as a way of evading the
claims of creditors and tax administrators or hindering the assertion of claims is certainly an important
issue. However, the above risks and counter arguments to the regulation do not outweigh the problems
caused by the lack of regulation on cross-border movement. Although the existing need for the movement
is not great and does not concern a large number of entrepreneurs daily, the described problems cannot be
solved without supplementing the laws.

At the same time, it is somewhat questionable whether the potential supplemented regulation would
provide a complete solution to the problems that are currently linked to the complexity and cost of starting
business activities across borders. For this purpose, the potential future regulation must also contain
adequate measures for the protection of creditors (incl. tax administrator of the country of origin) and
minority shareholders of the company interested in cross-border transfer, similarly to the existing
regulation on cross-border merger (cf. the Estonian Commercial Code, Section 433 et seq.). The regulation
on cross-border transfer or division must also ensure that the company that is registered in the host country
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would substantively meet the same company law requirements that apply to the host country companies.
This would, in essence, mean reorganising the country of origin company according to the company rules
of the host country. Thus, there are no grounds to believe that the regulation on movement would become
very much easier or cheaper.

As to economic benefits resulting from the regulation of cross-border movement, other than generally
improving the Estonian business climate, it is doubtful the potential new regulation would have a
significant impact on the Estonian economy. Although the European Commission® concluded in its Country
Report Estonia 2016 that the lack of options for cross-border movement of certain companies weakens the
Estonian business environment, the Report does not contain a clear mechanism of how putting such a
regulation in place would support the development of the Estonian economy. It would therefore be
beneficial to look at it in more detail here.

Enabling cross-border movement of companies would have a positive effect on the Estonian economy
primarily if this resulted in more companies moving to Estonia and creating added value and providing jobs
for people. Thus, the positive effects of cross-border movement of companies appear in a multi-layered
process - first, there must be a wish to start or expand business activities in Estonia, then, if there is a wish,
the option of cross-border movement makes it possible to fulfil the wish and that would allow for all the
positive effects relating to starting business activities or expansion to reveal.

A competitive economic environment consists of many different well-fitting components and the aspects
of the company law regulating cross-border movement of companies is a part of it. Sensible regulation of
these matters is a positive in itself.

A more specific reason why cross-border movement of companies could benefit the Estonian economy is
the outcome of the recent referendum in the United Kingdom, where the majority supported leaving the
EU. There are companies in the UK for whom access to the single market is critical and who may therefore
wish to transfer their activities from the island to the continent. Since Estonia actively develops e-residency,
which provides foreign citizens with a secure access to Estonian public e-services and allows to manage a
company registered in Estonia from outside Estonia, it would potentially make Estonia even more attractive
to companies whose owners would be interested in an EU company but would prefer not to leave the UK
permanently themselves.

At the same time, there is no reason to believe that regulating cross-border movement of companies on its
own would have a strong impact on the Estonian economy. First, because the need for cross-border
movement is minor and, based on the experience of this research, concerns mostly smaller companies.
Second, companies would probably start to move to Estonia in larger numbers if the Estonian business
environment as a whole was significantly better than in other (nearby) countries, i.e. presence of a very
clear advantage to prefer Estonia to other countries. The Estonian business environment today, however,
is not significantly better (or significantly worse) than in the neighbouring countries. In terms of ease of
doing business, Estonia’s neighbours are in a very similar position, but we also have an acute work force
shortage, a small population (and, thus, a small internal market) and the current security policy situation
(cf. countries of North- and Central-Europe) does not help either. For these reasons, we cannot expect the
improved cross-border movement options to have a great impact on the Estonian economy.

8 See the European Commission (2016) Commission Staff Working Document, Country Report Estonia 2016, Including
an In-Depth Review on the prevention and correction of macroeconomic imbalances, Brussels, 26.2.2016 SWD(2016)
76 final, p 58.
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However, the above should not be interpreted as saying that there is no benefit in regulating cross-border
movement of companies. As mentioned before, simple, clear and transparent rules and a considered
company law are all part of a competitive economic environment. It is therefore that the authors of this
research believe that pursuing the regulation of cross-border movement is worthwhile.

In the conclusive view of the research team, simply supplementing and simplifying the regulation on cross-
border movement is not a measure that would significantly impact the number of companies moving across
borders, since currently only a few small companies fail to expand their business activities through
alternative methods. At the same time, it would certainly make commencing business activities in another
country somewhat easier for those companies that plan to do it for some other reasons.
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